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Mis. Caritus Healthcare Pvt. Ltd.

as& an z 3r4tr 3rer a 3rials 3qgra mar ? at a zr 3rr h f zrnfnf #a
a4a aT€a 3ff@art at 3rd znr grarvr 3rd 7Ia a rnar ? [

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

GIFTal nlgrtarUr 3la :
Revision application to Government of India:

(1) (cfi) (@) astzr 5ua ca 3rfnfrra 1994 Rt err 3raa ;;fr-er~ iTfQ"~ m- mt cR" witn ~
ast 3u-arr h rrar rqn h 3iaair grterur 3mar 3rfta faa, ma rans, f@ #inrrzr, urea
fctm.rr, 'tft~ ~.~ cfrq a:rcrc=r , mrc; mri, a$ fed-110001 at #t tr a@ [

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zf@ mm Rs zrfe h mm sa zrf ara f@aft cisra m 3fc=lf cfiR@.A <A" m ~
~ ~¢ a-isRa11.i_ <A" m~ arc=)" ~ -a:rrar at, m~ a-isRJIR m a-isR <A" ~ ~ ~ cfiRs©I.A
<A" znr fa#r ±isran ii ta s ,fanaa r]

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) arr ha f@g z q r i f f a m u nr m h far ii z5uztar gen
ak ma R 3q1al 2re h Rh ma ii aw-sure I zIr var ii feffa ? j
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(b) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

sifa snraa t snrad yea # yrar # fg ut st Remt n{ & st h srar sit
< err giRu gfa 3rga, sr8a err uRa al mu q ur ara faa 3rf@fa (i.2)
1998 l:TRf 109 arr fgar ft; ·rg st I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and
such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec.109 of the Finance (No.2) Act, 1998.

ta snraa yc (r8ta) Ru1a81, 2oo1 fu# 3iafa [aRfe qua in zg-s GT
,Raif i, )fa srkr sf arr )fa fa at m sfe--arr gi 3r4ta 3r?gr #6t
at-at ,fji # arr fa 3m4a fur urr afg1r rer lar z. qr grgff aiafa err
35-z faff #l a yrar # rd # er tr--s arr# uf aft gt afeg[

0
(1)

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

ff5 ml)aa a arr usf iaiaa carqt z Uraa zl it q? 2oo/ #la qral
at uga uf via+ava Gara a vnr zttAooo/- al #l 4Tar at urgI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac. Q

#tr gyca, tr ala zyca vi hara 3r4)#r -nznf@rasw ,R a7al.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ta snaa zyca 3rf@/fu, 1944 #t arr 35-41/3sz# sifa

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(6) saffua qRb 2 («) a jag rgw # srarat at 3r4ta, ar4la #a ma v4hr zycn,
ab4r qr«a gen gi ara or@#tr nu@ravr (free) at ufga &ftu 4)f8at,
31qrqlz j 3it-2o, g #ea Rua nqlsg, ft 7r, 3z7arr«-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad: 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/:- and Rs.10,000/- where amount of duty / penalty /
demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively
in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate
public sector bank of the place where the bench of the Tribunal is situated.
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(3)

(4)

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 · of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench· of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

zf@ z 3mera{ pe m±vii ar :w:rrcm sh & it r@tasir # feu #) ar rr wrfar fur urr alR; gr qsz # &ha <g aft fa far 4al arf aa # f; zrenfenf srfl4ta
qr,Tf@raw at ya 3rat zn #4hr war at van 3mar fhzur urar &j
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

~llllC'lll ~ 3~ 1970 ~~ mnimf ~~-1 cfi 3RrTTf fefRa fhg 7/Ir Uq 3la zute arr zenReif ffzu qf@rant 3rat#i r?) #l va ff R &6.6.5o tffi cpJ ~llllc1ll ~
fea cur @hi afet
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) gait iaf@rcf al fiuaa fruit al 3j 'lft znr 3raff faur Grat wit vf yea,
. a€tr mar yea vi alas 3r4l4tr mrnf@raswr (qr,ff@)) fr, 1982 ll frrl%a % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) ft yea, #hhu are gen vi ara 3rft#tu rrznf@raw (free), sf 3rfhat # mrra
cficW:r J:!m (Demand) ~ 'cis (Penalty) cpl 10% qa smr sear 31far ?& 1sraifa , 3fr+arrqaGr 1o
~~ t !(Section 35 F of the Central Excise Act, 1944, Section 8:3 & Section 86 of the Finance Act,
1994)

~3c'9Tc;°\~ 3ifHfcTTcfi{~~ ' ~r@rc;rtrrarr "cficW:rcl=;'ra:Jm"(Duty Demanded) -
(i) (Section) is 1uphazr feeffr ff@r;
(ii) fznrarea hcr&dz3f#r if?r;
(iii) hr±zhffzrif a fer 6 harr &er@r.

rqasrir 'iRaart'hrt qasa#qcr ii, a4)' afraa as fva gr am ferare.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr 3mrr a uf 3r#tr 7frawr #mgr sf area 3rrar ~n;:<11 m 'qO's" Pct~ 1Ra ITT m mar fcrnr dfQ' · ~n;:<11 t-
10% ap@luf tf{ it szi, tcra &Us. Pclc11Ra ITT aor 'qO's" ~ 10% ap@luf 'Cf{~ -;;rr ~ ~I

6(1) In view of above, ian appeal against this order shall lie before the Tribunal on payment of
10% of the duty de.man

1
ded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute/ ·
II. Any person aggrieved by an Order-In-Appeal issued under the Central Goods and
Services Tax Act,2017/lntegrated Goods and Servi~~ct,2017/ Goods and Services
Tax(Compensation to states) Act,2017,may file an a p~~~ e appropriate authority.
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V2(GST)8/EA2/North/Appeals/19-20

ORDER IN APPEAL

The Joint Commissioner, CGST & Central Excise, Division-VII, Ahmedabad

North, Ahmedabad (hereinafter referred to as the 'appellant) has filed the present
appeals against RFD-06 Refund Order No. Div-VII/GST-Refund/ 154/final/Caritas
Oct/2018 dated 15.10.2018 (hereinafter referred to as 'impugned orders') passed by
the Assistant Commissioner, CGST & Central Excise, Division-VII, Ahmedabad North,
Ahmedabad (hereinafter referred' to as 'the adjudicating authority') in the matter of

refund claims filed by M/s. Caritas Healthcare Private Limited (GSTIN:
24AAFCC0831R1ZJ), B-305, Titanium Square, Thaltej Cross Road, S.G. Highway,
Thaltej, Ahmedabad-380054[hereinafter referred to as 'respondent).

2. The facts of the case, in brief, are that the respondent, had filed a refund claim

of Rs. 2,16,595/- for IGST, Rs. 32,190/- for CGST arid Rs. 32,190/- for SGST for the
month of February, 2018 on account of input tax credit(ITC) accumulated due to Zero

rated supply of goods and services and the same has been sanctioned by adjudicating

authority vide impugned order in view of the formula mentioned in Rule 89 for refund

on zero rated supply of goods and services.

3. On the refund claim being sent for post audit, it was observed that, in some

cases, input tax credit was not admissible to the respondent as per the copy of
purchase invoices as well as summary statement of purchase invoices and as per
Para 2.4 and 4.1 of Circular No. 59/33/2018. Hence, audit observed that the.
adjudicating authority had sanctioned the refund claims, in excess. Thereafter on the
impugned order, having been examined for its legality and propriety, the Pr.
Commissioner, CGST & C.Ex., Ahmedabad North Commissionerate, vide Review Order

No. 02/2019-20 dated 23.05.2019 authorized the appellant to file·an appeal against

the impugned order raising the following grounds:

o that the respondent is not eligible for ITC amounting to Rs. 5,250/- for CGST
and Rs. 5,250/- for SGST(Total Rs. 10,500/-) for vehicle services/repairing in
view of Section 17(5) of the CGST Act, 2017. As such the said ITC has to be
deducted from the Net ITC before calculating the maximum refund claim i.e. Rs.
(32,190-5250)= Rs. 26,940/- for CGST and Rs. (32,190-5250)= Rs. 26,940/- for
SGST. Accordingly, the respondent is eligible for refund of Rs. 2,16,595/- for

IGST, Rs. 26,940/- for CGST and Rs. 26,940/- for SGST in view of the formula

given in Rule 89 for refund of zero rated supply of goods and services;

o that the adjudicating authority has sanctioned the refund claim amounting to

Rs. 2,16,595/- for IGST, Rs. 32,190/- for CGST and Rs. 32,190/- for SGST.
The adjudicating authority has erred by sanctioning the excess refund claim
amounting to Rs. 5,250/- for CGST and Rs. 5,250/- for SGST for the· period

February, 2018.
& that the excess refund sanctioned of Rs. 5,250/- for CGST and Rs. 5,250/- for

"·
SGST needs to be recovered alongwith interest.
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, 4. Personal hearing in respect of the appeal was held on 27.02.2020, wherein Shri
Ravindra Prajapati, Executive:Accounts of the respondent appeared before me on.
behalf of respondent and he has submitted his written submission on dated
02.08.2019 & reiterated the same at the time of personal hearing.

5. I have carefully gone through the facts of the appeals, the department's grounds
of appeal in the Review Orders. I find that the date of receipt of the impugned order as

mentionedin the review orders is 26.11.2018 and the above appeals have been filed

on 24.05.2019. As per Section 107 of the CGST Act 2017, the review of the order and

the consequent filing of appeal by the subordinate has to be done within a period of

six months from the date of communication of the order. I find that the above appeal
have been filled within time limit.

0

6. In the present case, I find that the appellant has filed the appeals on the
ground that the excess refund has been sanctioned erroneously to the respondent,

whereas the respondent was not eligible to avail the Input Tax Credit under sub-
1-

section (5) of Section 17 of the CGST Act, 2017 for vehicle services/repairing. The
appellant has argued that the respondent does not satisfy any of the conditions as

mentioned insub-section (5) of Section 17 of the CGST Act, 2017 and therefore, the
above mentioned Input Tax Credit should be deducted from the Net ITC before

calculatingthe maximumrefund claim.

7. It-shall be aptto reproduce the relevant part of sub-section (5) of Section 17 of

the CGSTAt,2017 which reads thus :

"(5) Notwithstanding anything contained in sub-section (1) of section 16 and
subsection (1) ofsection 18, input tax credit shall not be available in respect ofthe

following, namely:
(a) motor vehicles and other conveyances except when they are used-

0
(i) for making thefollowing taxable supplies, namely:

(AJfurther supply ofsuch vehicles or conveyances ; or

(BJ transportation ofpassengers; or
(CJ imparting training on driving, flying, navigating such vehicles or.

%-%r
t z.
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conveyances;
(ii) for transportation ofgoods;
(bJ thefollowing supply ofgoods or services or both-
(i) food and beverages, outdoor catering, beauty treatment, health services,
cosmetic and plastic surgery except where an inward supply ofgoods or services
or both of a particular category is used by a registered person for making an
outward taxable supply ofthe same category ofgoods or services or both or as an

element ofa taxable composite or mixed supply;

8. It is evident from the above that input tax credit shall not be available· on

vehicle services/repairing subject to the exceptions given therein. I also find that the
respondent did not satisfy any of the conditions for exemption as m tioned under
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Section 17(5) of the CGST Act, 2017 and it is also evident that input tax credit shall
not be available in respect of the vehicle services/repairing.

I find that the CGST Act, 2017 has been amended vide the CGST (Amendment)
Act, 2018 and the amendments have been made effective only from 1st February 2019.
The present appeals pertain to the period for February, 2018 and therefore it would
not be legitimate to discuss these amendments and its applicability in the pretext of

this case. Hence, I find that this would not help the respondent in anymanner.

9. In view of the foregoing, I find that adjudicating authority has erroneously

sanctioned the excess refund to the respondent and therefore the excess refund
amount should be recovered with appropriate interest. Hence, the appeal filed by the

appellant is allowed.

10. 341aai arra fr a{ 3rftml earl 35rim th fan mar ?t
The appeals filed by the appellants stand disposed of in above terms. ~~p.\ . -
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10.

Date : .02.2020

Attested

To,
M/s. Caritas Healthcare Private Limited

(GSTIN: 24AAFCC0831R1ZJ), .
B-902-905, Sankalp Iconic Tower,

Sanidhya, Iscon-Ambli Road,
Nr. Iscon Cross Road, Ahmedabad-380054.

(New address of Respondent) 0

Copy to:

(1)
(2)

(3)

(4)

(5)

ef
(7)

The Chief Commissioner, Central GST, Ahmedabad Zone.

The Pr, Commissioner, Central GST, Ahmedabad North.
The Assistant Commissioner, Central GST, Division-VII, Ahmedabad North.

The Assistant Commissioner(RRA), Central GST, Ahmedabad North.

The Asstt. Commissioner(System), Central GST HQ, Ahmedabad.

(for uploading the OIA on website)

Guard file
P.A. file.

6


